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Toelle: Montana and the Uniform Laws

Montana and the Uniform Laws
*J. HowAD

TOELLE

For many years, the Conference of Commissioners on Uniform State Laws has been engaged in the drafting and promulgation of uniform Acts with a view to adoption by State Legislatures. All such Acts bear the approval of the American Bar
Association with which the Conference co-operates, as it does with
the Council of State Governments, and the Bar Association of
Montana.1 It is part of the duty of the State Commissioners' to
recommend to the legislature certain specific acts for adoption,
and the success of the whole movement is dependent on the favor
accorded to the Commissioners' drafts by the State Legislatures.
Albert J. Harno, Dean of the University of Illinois College
of Law, has said: "Let us be aware and constantly alert to the
fact that a federal government such as ours has delicately poised
machinery. To prdserve it, there must be constant vigilance to
maintain in equilibrium the distribution of powers between the
National and State Government."" He develops the thesis that
adoption by the States of uniform legislation has softened the
pressure for regulation by the National Government. It is clear
that in certain fields of activity such as commerce, uniformity of
law is an urgent necessity and the lack of it would be an insufferable burden on the commerce of the nation.
As of January 1, 1952, the Conference was currently promulgating 69 Uniform and Model Acts, and the rank of the States in
the number of adoptions of these Acts was to be found in the
following table.
*Professor of Law, Montana State University Law School.
1
Other State studies of the uniform laws may be found in 1 Ark. Law
Rev. 224 (1947), 15 Mo. Law Rev. 274 (1950), 21 Penn. Bar Assn. Quar.
366 (1950), 39 Cal. Law Rev. 68 (1951), 27 N.D. Law Rev. 313 (1951),
and 23 Tenn. Law Rev. 407 (1952).
2
For the organization of the Conference, see the study by Commissioner
William J. Jameson entitled "National Conference of Commissioners on
Uniform State Laws" which appears at page 11 of Volume 7 of the
Mont. Law Rev. (1946).
$31 State Government 225-236.

Published by ScholarWorks at University of Montana, 1954

1

Montana Law Review, Vol. 15 [1954], Iss. 1, Art. 2
MONTANA LAW REVIEW
Rank of Jurisdictions Adopting Uniform and Model Acts'
Jurisdictions
1. Wisconsin
2. South Dakota
3. Maryland
4. Pennsylvania
5. Utah
6. Idaho
7. Nevada
8. Tennessee
9. Louisiana
10. Hawaii
11. Michigan
12. New York
13. North Dakota
14. Illinois
15. California
16. Washington
17. Oregon
18. Rhode Island
19. Wyoming
20. Indiana
21. Vermont
22. Minnesota
23. Nebraska
24. North Carolina
25. New Jersey
26. Delaware
27. MONTANA

Acts
51
50
42
42
41
35
35
35
34
34
32
32
32
32
31
31
29
29
29
28
28
28
28
27
26
26
25

Acts
J'ris
sdictions
28. Massachusetts
25
25
29. Arizona
24
30. Iowa
24
31. Ohio
23
32. Arkansas
22
33. Missouri
22
34. New Mexico
22
35. Alaska
22
36. Maine
21
37. Virginia
21
38. Colorado
21
39. New Hampshire
21
40. Kansas
20
41. South Carolina
20
42. Alabama
19
43. Florida
18
44. Connecticut
16
45. Texas
15
46. West Virginia
14
47. Kentucky
13
48. Oklahoma
12
49. Mississippi
50. District of Columbia 12
10
51. Georgia
9
52. Puerto Rico
53. Philippine Islands 2

'Handbook of the National Conference of Commissioners on Uniform
State Laws, 1951, page 394. While Montana is credited in the handbook
with 25 adoptions, it should be noted that two of these deal with amended Acts and two with Acts not now recommended by the Conference
because inactive or withdrawn; thus the total of presently recommended
Acts is 21. This probably would not affect our comparative standing
greatly since other jurisdictions have some recommended or withdrawn
Acts in their handbook totals.
The handbook lists the following adoptions for Montana; Acknowledgment Act; Acknowledgment Act amendment (1943) ; Act to provide for
the Appointment of Commissioners (1945) ; Act to Secure the Attendance of witnesses from without a state in Criminal Proceeding (1937)
Aeronautics Act (1929); Business Records as Evidence Act (1937)
Criminal Extradition Act as Revised (1937) ; Declaratory Judgments
Act (1935); Federal Tax Lien Registration Act (1927); Fraudulent
Conveyance Act (1945) ; Judicial Notice of Foreign Law Act (1937) ;
Limited Partnership Act (1947) ; Machine Gun Act (1935) ; Narcotics
Drug Act (1937) ; Negotiable Instruments Act (1903) ; Official Reports
as Evidence Act (1937) ; Partnership Act (1947) ; Reciprocal Enforcement of Support Act (1951); Simultaneous Death Act (1951); Stock
Transfer Act (1943) ; Trust Receipts Act (1945) ; Veteran's Guardianship Act (1929) ; Veteran's Guardianship Act as Revised (1943) ; Vital
Statistics Act (1943) ; Warehouse Receipt Act (1917). Total, 25.
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Tlhus, of 53 adopting jurisdictions, Wisconsin ranks at the
top; the Philippine Islands at the bottom. Ranking 27th to 29th,
Montana is about average among the various jurisdictions in the
number of Acts adopted.' It appears, therefore, that we are not
taking maximum advantage of a program which offers benefits
vital to the best interests of our citizens. At the same time, it
should be noted that in certain areas we already have statute law
derived largely from California and the Field Civil Code fairly
comparable to the Uniform Acts.!
The purpose of this article is to present briefly the coverage
of each Act. Thereafter, it will be indicated if Montana has the
Uniform Act or comparable legislation or decision. The source
of the Acts is the independently printed work of some eleven
volumes entitled "Uniform Laws Annotated" which sets out the
text of each Act, with the notes of the Commissioners, and collects
decisional annotations to the Act for each State where it has been
adopted. In addition, the Conference publishes an annual
"Handbook of the National Conference of Commissioners on
Uniform State Laws and Proceedings" which reports the discussions and actions taken at the Conference for each year.
In the following table, column 1 refers to the volume and
page of Uniform Laws Annotated or the handbook where the Act
may be found. Column 2 shows the number of jurisdictions
adopting the Act, Column 3 the date Montana adopted the Act,
and Column 4 the citation to Revised Codes, Montana 1947.
Title of Act

Number
of JurDate
isdictions
MonAdopt- tana
ing Adopted

Uniform
Laws
Annotated

UNIFORM ACTS
1. Absence as Evidence 9 U.L.A.
of Death and Absentees' Property Act
2. Acknowledgment Act 9 U.L.A.
3. Act Fixing Bases of 9 U.L.A.
Attendance of Witnesses from Without
the State in Criminal
Proceedings

1

3

13
27

7
5

1943

Montana
Citation

39-129
*

7 Montana Law Rev. 17.
"See
6
See the conclusion of the North Dakota Commentator, "It is thus seen
that North Dakota is active in the promotion of uniform legislation.
This is indicative of an alert and informed Bar, aware of its duties to
society as well as the legal profession." 27 N.D. Law Rev. 333.
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Title of Act

Uniform
Laws
Annotated

Number
of JurisdicDate
Montions
Adopt- tana
ing Adopted

Montana
Citation

UNIFORM ACTS
37
4. Act to Secure the At- 9 U.L.A.
tendance of Witnesses
from Without the
State in Criminal
Proceedings
5. Ancillary Administra- 9A U.L.AL
(Supp.)
tion of Estates Act
6. Bills of Lading Act 4 U.L.A.
148
7. Common Trust Fund 9 U.L.A.
Act
153
8. Contribution Among 9 U.L.A.
Tort-feasors Act
9. Criminal Extradition 9 U.L.A. 169
Act
1946 Hanld10. Criminal Statistics
book
Act
222
232
9 U.L.A.
11. Declaratory Judgments Act
12. Desertion and Non- 10 U.L.A
Support Act
13. Divorce Recognition 9 U.L.A.
364
Act
376
14. Enforcement of For- 9 U.L.A.
eign Judgments Acts
385
15. Business Records as 9 U.L.A.
Evidence Act
399
9 U.L.A.
16. Judicial Notice of
Foreign Law Act
410
9 U.L.A.
17. Official Reports as
Evidence Act
413
18. Photographic Copies 9 U.L.A.
of Business and Public Records as Evidence Act
1
9A U.L..AL.
19. Federal Tax Lien
Registration Act
9A U.L.A
20. Fiduciaries Act
9A U.L..AL.
21. Flag Act
22. Foreign Depositions 9A U.L.AL.
Act
23. Fraudulent Convey- 9A U.L.AL. 42
ance Acts
24. Insurers Liquidation 9A U.L..AL. 148
Act
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16

1937

94-9001

1

*

33
22

*

9

*

35

1937

94-501-1

0
38

1935

93-8901

0

21
8

*

S

6

*

0

21

1937

93-801-1

27

1937

93-501-2

1937

93-901-1

0

0

25

1927

94-3901

1945

29-111

0

0

4

Toelle: Montana and the Uniform Laws
UNIFORM LAWS

Title of Act

Uniform
Laws
Annotated

Number
of Jurisdic- Date
tions
MonAdopt- tana
Ing Adopted

Montana
Citation

UNIFORM ACTS
25. Interstate Arbitration 9A U.L.A. 163
of Death Taxes Act
26. Interstate Compromise 9A U.L.A. 173
of Death Taxes Act
27. Limited Partnership 8 U.L.A.
Act
28. Mariage License Ap- 1950 Hand243
book
plication Act
29. Narcotics Drug Act 9A U.L.A. 182
5 U.L.A.
30. Negotiable Instruments Act
7 U.L.A.
31. Partnership Act
1944 Hand32. Powers of Foreign
325
book
Representatives Act
33. Prenatal Blood Test 1950 Hand247
book
Act
34. Principal and Income 9A U.L.A. 325
Act
1950 Hand35. Probate of Foreign
book
252
Wills Act
36. Proof of Statutes Act 9A U.L.A. 245
9A U.L.A. 249
37. Property Act
38. Reciprocal Enforce- 9A U.L.A.
(Supp.) 18
ment of Support Act
39. Reciprocal Transfer 9A U.L.A. 258
Tax Act
40. Reverter of Realty Act 1944 Handbook
209
1 U.L.A.
41. Sales Act
42. Simultaneous Death 9A U.L.A. 263
Act
1939 Hand43. Statute of Limitations Act
238
book
6 U.L.A.
44. Stock Transfer Act
45. Transfer of Depend- 9A U.L.A. 272
ents Act
9A U.L.A. 274
46. Trust Receipts Act
47. Trustees' Accounting 9A U.L.A. 318
Act
48. Trusts Act
9A U.L.A. 333
49. Unauthorized In9A U.L.A. 347
surers Act
50. Vendor and Purchas- 9A U.L.A. 357
er Risk Act
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0

34

0

1947

63-703

1937
1903

54-101
55-101

1947

63-305

*

0

*

0

0

32

1951 Laws,1951
Ch. 22

1951 Laws,1951
Ch. 20
1943

16-628

1945

65-202

6
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Title of Act
UNIFORM ACTS
51. Veterans' Guardianship Act
52. Vital Statistics Act
53. Warehouse Receipts
Act
MODEL ACTS
54. Act to Provide for
Appointment of
Commissioners
55. Business Corporations Act
56. Composite Reports as
Evidence Act
57. Court Administrator
Act
58. Cy Pres Act
59. Estates Act

Number
of JurisdicDate
tions
MonAdopt- tana
ing Adopted

Uniform
Laws
Annotated

9A U.L.A. 361

38

9A U.L.A. 392
3 U.L.A.

Montana
Citation

1943

91-4801

1943
1917

69-501
88-110

1945

12-401

9 U.L.A.

34

10

9 U.L.A.

49

6

*

9 U.L.A.

395

3

*8

:

*8

*

:8

*

*8

:

*8

:

1948 Har ad- 165
book
24
9 U.L.A.
1938 Har d269
book
9 U.L.A. 419

60. Execution of Wills
Act
61. Expert Testimony Act 9 U.L.A. 427
62. Interparty Agree9A U.L.A. 160
ment Act
63. Joint Obligations Act 9A U.L.A. 176
64. Power of Sale Mort- 1940 Handgage Foreclosure Act
book
256
65. Resale Price Control 1940 HandAct
book
249
66. Rule Against Perpe- 9A U.L.A. 261
tuities Act
67. State Administrative 1944 HandProcedure Act
book
329
68. War Service Valida- 9A U.L.A. 414
tion Act
69. Written Obligations 9A U.L.A. 418
Act

0
1

*8

:

*8

:

*8
*8

:
:

*
*8
*8

The following is a summary of the provisions of the Acts;
whether the same or comparable legislation obtains in Montana
is noted. Some recommendations are made, especially in the area
of the new Uniform Commercial Code.
Absence as Evidence of Death and Absentees' Property Act
(1939). The Uniform Act removes the presumption of death
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which at common law followed a seven year unexplained absence.
It invalidates provisions of insurance contracts as to the effect of
such absence, provides for the appointment of a receiver by the
chancery court, and outlines procedure for notice to, and search
for, the absentee. The final hearing provided by the Act establishes death, and bars the claim of the absentee. In order to reimburse an absentee who may later reappear alive, there is provision for an insurance fund based on a percentage of the value
of the estate. Montana has no Act of similar character. Section
93-1301-7, subd. 26, R.C.M. 1947, makes it a disputable presumption which may be controverted by other evidence that a person
not heard from in seven years is dead. In Williams v. Hefner,'
the Montana Supreme Court held that this disputable presumption is available for all legal purposes, and presents a prima facie
case sufficient to warrant a grant of letters administration on the
estate of the absentee, the proceedings being void, however, if
knowledge of the fact that he is alive is ascertained. Thus, we
retain the seven year rebuttable presumption of the common law,
and there is no statutory scheme comparable to the Uniform Act
for distributing the assets of a long missing person, where the
fact of death is not provable. Our statute was enacted long prior
to the approval of the Uniform Act by the Conference; we might
well consider replacing it with the Uniform Act.
Acknowledgment Act (1939). This Act provides the form
in which acknowledgment of instruments for use in the State may
be taken, both within and without the State. It presents a permissive or optional procedure, and does not prohibit acknowledgments taken in other ways to be fixed by statute. The Act was
amended in 1942 to permit servicemen to have acknowledgments
made for them by officers in the armed forces, and again in 1949
to permit acknowledgments before attorneys-at-law in jurisdicdictions where attorneys are so authorized. The 1943 Montana
legislature substantially adopted the 1942 Act, pertaining to
acknowledgments by persons serving in the armed forces. Compare Section 39-106, R.C.M. 1947. However, the short title section indicating that it is a Uniform Act does not appear. This is
always desirable where a Uniform Act is adopted; otherwise
courts may overlook this fact and so be more prone to fail in the
desired goal of uniformity of interpretation. R.C.M. 1947, Sections 39-101 to 39-134 inclusive are fairly similar to the original
1939 Uniform Acknowledgment Act, but there are also differences especially as to the person, before whom acknowledgments
may be made.
Act Fixing Basis for Participationby Secured Creditorsin
Insolvent Estates (1939). This Act adopts the Federal bankruptcy rule governing the secured creditors' dividends in liquidation proceedings, thus allowing the face of the claim less the value
'89 Montana 361, 297 P. 492.
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of the collateral. The bankruptcy rule is one of four possible conflicting rules governing the basis for participation. The equity
rule allows participation without deduction for collateral. A rule
followed in some states required recasting the claim every time
a dividend is contemplated, any payments made in the meantime
to be deducted, but in State v. Yellowstone Bank,' the Montana
Supreme Court held that an intermediate rule derived from our
statutes on the liquidation of decedents estates should be followed,
namely, that the secured creditor should deduct any payments
made up to the time that he presents his claim, and that this
amount should remain constant thereafter as the amount for
which his claim should be recognized in the liquidation of the insolvent estate. Compare Sections 91-3601 to 91-3603, R.C.M.
1947.
Act to Secure the Attendance of Witnesses from Without the
State in Criminal Proceedings (1931 and 1936). This Act was
adopted in Montana in 1937, and is now found in Section 94-9001,
R.C.M. 1947. It provides for the securing of witnesses from outside the state for pending criminal prosecutions or grand jury
investigations commenced or about to be commenced. The 1000
mile limitation is omitted in Montana, and this is in accord with
the 1936 revision of the Uniform Act. The witnesses so secured
are exempt from criminal prosecution or civil suit, and the 1936
revision provides for the arrest, custody and delivery of the witnesses to the requesting state.
Ancillary Administration of Estates Act (1949). To date unadopted in any jurisdiction, this Act provides the procedure for
ancillary administration, under a philosophy of unity of estate,
with the domicilary administration supreme, when such administration is initiated. Section 7 permits removal of assets to the
domicile pending ancillary administration. Section 11 equalizes
treatment of all creditors who establish their claims either in
domicilary or ancillary administration. Other sections provide
adequate protection for creditors who look to local administration
to protect their interests by requiring a bond of the non-resident
ancillary representative in all cases, and additionally where assets are removed. Compare Sections 91-1001 to 91-1003, R.C.M.
R.C.M. 1947, and Section 91-3903, R.C.M. 1947, the latter section
providing for delivery of estate to the executor of the place of
residence where decedent was a non-resident of Montana is not
adequate to deal with the problems the Uniform Act was designed
to solve.
Bill of Lading Act (1909). This Act considers the issuance
and negotiation of bills of lading, the rights and obligations of
carriers arising from such bills, and criminal offenses relating
thereto. Montana has not adopted this Uniform Act, but compare Sections 8-501 to 8-507, R.C.M. 1947, derived from the orig$75 Montana 43, 243 P. 813.
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inal Field Code and 94-35-110 to 94-35-113 relating to criminal
offenses. Our statutes on this subject were based on the economy
of an earlier day, and the new Uniform Commercial Code now
supersedes the Uniform Bill of Lading Act.
Common Trust Fund Act (1938). To permit diversification,
thus spreading the risk of loss, this Act permits a bank or trust
company to set up a common trust fund for its investments. The
investments must be legal for trusts in the adopting state. Such
pooling is not permitted under traditional doctrine. Restrictions
and regulations of the Federal Reserve Board must be complied
with in order to avoid classification as a corporation with consequent heavy federal income taxes. Montana does not have a
comparable statute; hence it appears the common law prohibiting
any mixture of trust funds is in force. While perhaps there is no
pressing need for the Act at present its adoption should be considered for the future.
Contribution Among Tortfeasors Act (1939). Provides for
contribution between joint tortfeasors, and makes detailed procedural provisions including an optional section for third-party
practice. Case-Law based on the common-law is very unsatisfactory. Montana has no statute applicable where the question of
contribution among tortfeasors is raised, and as yet, no cases
have been decided directly in point, so in all probability the
Montana Court would feel bound to follow the majority common
law view. Due to the injustice of the strict common law view,
and the failure of certain states to remedy the same entirely by
piecemeal legislation, it would be well for the legislature to
adopt the Uniform Act before the court is called on for a definite
commitment on the question. See studies in 6 Montana Law Rev.
26, and 7 Montana Law Rev. 69.
CriminalExtradition Act. (1936). The Federal Constitution
provides that" a person charged in any state with treason, felony
or other crime, who shall flee from justice and be found in another state, shall on demand of the Executive authority of the
state from which he fled, be delivered up to be removed to the
These provisions
state . . .having jurisdiction of the crime."
were held to be non self-executing." Federal legislation failed to
provide for all exigencies; accordingly, the Uniform Act sets out
in detail the methods of applying for Habeas Corpus, for arrest
and detention before extradition is demanded, and the mode of
preliminary trial. Montana adopted the Act in 1937; it is now
found in Sections 94-501-1, R.C.M. 1947.
Criminal Statistics Act (1946). This Act creates a central
agency for collection and dissemination of information concerning crimes, criminals, and criminal justice. The nearest approach
to the Uniform Act is our State Bureau of Criminal Identifica'U.S. Const., Art. IV, Sec. 2, CL 2.

'Robert V. Reilly, 116 U.S. 80 (1885).
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tion created in 1931 presided over by a Superintendent appointed by the warden of the Montana State Prison at Deer
Lodge. Compare Sections 80-601 to 80-608, R.C.M. 1947. The
Criminal Statistics Act envisages broader study of records and
statistics in the whole area of crime than apply under the Montana Act prescribing the duties of the Superintendent of the
State Bureau of Criminal Identification. Section 31-141, R.C.M.
1947, provides that records are to be kept by the Highway Patrol,
including the filing of accident reports and abstracts of Court
records of convictions, and that same shall be available upon applications for renewal of licenses and at other suitable times, but
this has a limited purpose.
Desertion and Non-Support Act (1910). Makes it a crime to
abandon wife or children under 16; upon a plea of guilty or a
conviction, the Court is empowered to order periodical payment
of money by defendant for the use of the dependents. Montana
has not adopted this Act. Our legislation does not treat nonsupport of wife in the same manner as that of a child. Section
94-304, R.C.M. 1947, makes it a felony for the parent or guardian
of a child under 15 to desert or abandon it without providing
necessary shelter, food or clothing; the court may suspend the
penalty, however, if defendant furnishes a bond with sureties
that he will furnish the same.
DeclaratoryJudgments Act (1922). This is probably one of
the most beneficial of the Uniform Acts. Its purpose is to give
courts power to declare in advance of actual litigation, the rights
and duties of parties to contracts, deeds, wills and like instruments. Montana adopted the Act in 1935. It is found in Section
93-8901, R.C.M. 1947. A study of Montana decisions under the
Act will be found in 2 Montana L.R. 106 and 8 Montana L.R. 57.
Uniform Divorce Recognition Act (1947). This Act is an
attempt to discourage migratory divorces. It provides that a
divorce is ineffective in the enacting state if both parties are
domiciled there when the proceedings are started in another jurisdiction. It also establishes a presumptive rule whereby a short
stay in the state in which the divorce was acquired followed by
prompt return to the state of original domicile (namely, within
18 months of departing therefrom), or maintenance of a residence
in the state of original domicile while obtaining the divorce will
constitute prima facie proof that the original domicile was retained. Not having adopted this Act, Montana must endeavor to
handle the problem within the framework of the common law.
Enforcement of Foreign Judgments Act (1948). Under this
Act, the holder of a judgment, decree or order of the United
States or any State or territory entitled to full faith and credit,
can effectively obtain relief in states adopting this Act by registration and execution upon such judgment, but the debtor is permitted to interpose and present defense. It will be recalled that
debt was the proper form of action at common law in suing on a
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judgment of a sister state, but such relief effectively limited the
defenses. There apparently is no Montana statute providing for
registration of a foreign judgment within the meaning of the
Uniform Act. It would seem that adoption of the Act would permit a desirable short-cut to prompt levy immediately upon registration of the foreign judgment; at the same time, it would be
fairer to defendant to broaden his defenses in the state where
Compare Sections 93-1001-17 and
enforcement is sought.
93-1001-25, R.C.M. 1947.
Business Records as Evidence Act (1936). The Uniform Act
makes a business record competent evidence, if its custodian testifies as to its identity and method of preparation, and if made in
the regular course of business at or near the time of the event
recorded and if in the opinion of the court the sources, method,
and time of its preparation justify its admission. Montana
adopted this Act in 1937, and it is found in Section 93-801,1,
R.C.M. 1947.
JudicialNotice of ForeignLaws Act (1936). This Act abolishes two inhibiting rules of the common law. It sanctions judicial
notice of the common law, and of statutes of other states, territories, or jurisdictions of the United States, upon proper notice
being given. But the Act expressly requires proof of the law of
foreign countries. The second change makes a determination of
such laws a question of law for the court rather than of fact for
the jury and this applies to both the laws of sister states, and of
foreign countries. Montana adopted the Act in 1937; the citation is Section 93-501-2, R.C.M. 1947.
Official Reports as Evidence Act (1936). Written reports
of officers of the state adopting this Act on a matter within their
duties shall be admissible as evidence insofar as they are relevant.
Normally, a copy must be furnished to the adverse party before
trial, though the report may be admitted without furnishing a
copy if there is no surprise to the opponent. The other party
may cross-examine the maker of the report or any person furnishing information used therein. Montana adopted this Act in 1937;
it is found in Section 93-901-1, R.C.M. 1947.
Federal Tax Lien RegistrationAct (1936). In 1913 the Congress enacted a bill making Federal tax liens invalid as against
bona fide purchasers for value, unless filed and indexed in the
office of the county registrar of deeds in states where provision
is made for such registration and indexing. The Uniform Act as
promulgated by the Conference, and adopted in Montana in 1927,
provides machinery for such registration and special indexing.
It is found in Section 84-3901, R.C.M. 1947.
FiduciariesAct (1922). The Act covers situations where one
deals with a person whom he knows to be a fiduciary; it deals
with the duties of such a person with respect to notice of breach
of a fiduciary's obligations, particularly as to (1) persons paying
money or transferring other property to fiduciaries; (2) corpora-
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tions where securities are registered in the names of fiduciaries;
(3) persons receiving negotiable instruments, indorsed or drawn
by a fiduciary; and (4) depositories of fiduciary funds. Montana
Section 86-314, R.C.M. 1947, is very similar to Section 2 protecting one who in good faith transfers property to a trustee though
the latter misappropriates the property transferred.
Flag Act (1917). The Act makes it a misdemeanor to use the
flag in advertising or for commercial purposes and to desecrate
it. Although we have not adopted the Uniform Act, our statutes
are substantially similar and appear to cover the subject adequately. The definition of flag in the Uniform Act includes flag
of the State and in this regard is different from our statute found
in Section 94-3581, R.C.M. 1947. Our Section 94-3583 provides
exceptions for use by the army and navy similar to the provisions
of the Uniform Act. The Montana Act also prohibits mutilation
or casting of contempt on the National Emblem as does the Uniform Act.
Uniform Foreign Depositions Act (1920). This Act is intended to simplify the taking of depositions in another state or
foreign country by providing that for testimony there taken, the
same process as is allowed in the state where the deposition is to
be taken for cases pending therein shall apply. It thus provides
a process easily understood in the jurisdiction where the deposition is to be taken, and witnesses may be compelled to testify by
the methods in force for depositions to be used locally. Montana
has not adopted this Act, and Section 93-1801-4, R.C.M. 1947, simply provides that the deposition of a witness out of the state may
be taken upon the commission issued from the court, under the
seal of the court, upon order of the judge, on application of either
party and upon five days notice to the other. It may be issued
to any person the parties agree on, or to any judge, or justice of
the Peace, or commissioner selected by the court issuing it. And
by Section 93-1801-6, the commission must authorize the commissioner to administer an oath to the witness and to take his deposition in answer to interrogatories, or by examination without
interrogatories, and certify the deposition to the court in a sealed
envelope directed to the clerk or person agreed on, and forwarded
to him by mail or other usual channel of conveyance.
FraudulentConveyance Act (1918). This Act permits creditors to set aside conveyances which render the debtor insolvent,
regardless of intent, if there was no fair consideration. It defines terms and specific remedies. The Act was adopted in Montana in 1945, and is found at Section 29-101, R.C.M. 1947. Unfortunately, as passed in Montana, our previous civil-law statutes
were not specifically repealed, and they still appear at Section
29-201.
Insurers Liquidation Act (1939). Provision is made for the
liquidation, rehabilitation and reorganization of insurance companies where their business and assets are in two or more states.
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Many problems arise because company assets are located in states
other than the domicile of the company. A domestic creditor may
secure a preference; there is no adequate provision for ancillary
receiverships; questions as to title arise. The Uniform Act is
designed to legislate for such problems. There is no comparable
Montana statute; its adoption might aid materially in clearing
up problems should another serious recession occur.
InterstateArbitrationof Death Taxes Act (1948), and Interstate Compromises of Death Taxes Act (1944). These Acts provide for settlement of disputes regarding the locus of a decedent's
domicile in order to prevent double inheritance taxation by two
or more states claiming domicile therein. The latter Act provides
for a settlement of the claims with each state receiving a proportionate share to be determined by a compromise. The former
provides for a board of arbitrators, if the executor elects to settle
all claims not suitable for compromise. There is no comparable
Montana legislation. These Acts have undoubted merit in situations of disputed domicile where the Attorney-General is now
called upon to present the Montana claim to domicile as against
a like official of another jurisdiction.
Limited PartnershipAct (1916). This Act was adopted by
the Montana legislature in 1947; it is found at Section 63-703,
R.C.M. 1947. The Act governs the rights and liabilities of limited and general partners providing both for creation and dissolution of such partnership; it is a recognition of the necessity for
business reasons of securing capital without imposing partnership liability on the investor.
Uniform Marriage License Application Act (1950). Approved in 1950, the text of this Act can be found in the 1950
Handbook. The Act provides that applications for marriage licenses shall be open to inspection as public records. No license
shall be issued until the fifth day following the filing of application, unless the probate judge certifies that public policy or the
physical condition of either party requires marriage without delay. No application will be accepted or license issued unless there
is filed by a licensed physician a statement that each applicant
has submitted to a Wasserman or Kahn test within thirty days
prior thereto. This requirement may, however, be waived by the
probate judge. Montana has not adopted the Uniform Act. Section 48-134, R.C.M. 1947, provides that a pre-marital test certificate issued by a qualified physician who has given a standard
serological test for syphilis within 20 days of the issuance of the
license is required of all applicants for a license; there is no
waiver proviso.
Narcotics Drug Act (1932). This Act makes provision for licensing the manufacturer or wholesaler of specified drugs; it requires records to be kept by apothecaries and by prescribing
physicians and makes it unlawful to manufacture or possess drugs
except as authorized by the Act. The Act was amended in 1942
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to cover the use of drugs on ships or aircraft, to reduce the number of exempt drugs and to include marijuana. The original Act
was adopted in Montana in 1937, and is found at Section 54-101,
R.C.M. 1947.
Negotiable Instruments Act (1896). The enactment of this
Act in Montana in 1903 provided a comprehensive coverage of
negotiable instruments law including notes, checks and bills of
exchange, their form, interpretation, consideration, negotiation,
rights of holders, liabilities of parties, acceptance, dishonor, etc.
The Act is found at Section 55-101, R.C.M. 1947. This Act would
be supplanted by enactment of the new Uniform Commercial
Code.
PartnershipAct (1914). Governs creation of partnerships,
rights and liabilities of partners, and dissolution of partnerships.
The Act was adopted in Montana in 1947, and is found at Section
63-305, R.C.M. 1947.
PhotographicCopies of Business and Public Records as Evidence Act (1949). To circumvent the best evidence rule, unless
its absence is satisfactorily explained, this Act permits the use of
photographic copies, microfilm, or other process accurately producing or forming a durable medium for reproducing the original.
It is recognition of the increasing use of microfilm to preserve
business records, and permits its introduction in evidence as matter of law if made in regular course of business.. There is no comparable Montana legislation.
Powers of Foreign Representative Act (1944). These provisions enable foreign representatives to exercise all the powers
and rights of the local representative, thereby avoiding the expense of ancillary administration where there exists no petition
for administration within the state. There is no comparable Montana statute. The Uniform Act has undoubted merit.
Uniform Principal and Income Act (1931). This Act regulates the interrelationship of the remainder-man and life tenant
in trusts and estates. The major provisions embody the so-called
Massachusetts rule' as to stock dividends; cash dividends are
treated as income and stock dividends as principal. This differs
from the Pennsylvania rule' making source rather than form the
determining factor. There is no Montana legislation on the subject.
PrenatalBlood Test Act (1950). Under this Act a blood test
is compulsory for all pregnant women so that proper medical
treatment, if necessary, may be prescribed for protection of
mother and child. The attending physician is to furnish a certificate as to the result. Montana does not have the Uniform Act,
but Sections 69-1117 to 69-1121, R.C.M. 1947, are similar. The
results of the test are to be reported to the State Board of Health.
'Minot v. Payne, 99 Mass. 101.
"Earp's Appeal, 28 Penn. St. 368.
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The physician is not, however, penalized if the pregnant woman
refuses his request for the blood sample.
Uniform Probate of Foreign Wills Act (1950). The text of
this Act is set forth in the 1950 Handbook. It provides a procedure for admitting a non-resident's will which has been admitted to probate at his domicile. The will may be probated in
the state adopting the Act though testator died domiciled elsewhere if it may operate on property in the state and if proof is
presented that it has been probated in the domiciliary jurisdiction. If, however, facts establish revocation under local law, the
will is not locally valid though not revoked under domiciliary
law. Moreover, the will has local validity if it complies with local
law though it does not comply with domiciliary law. Thus, the
will is valid locally if executed either according to the law of the
domicile or the local law. Montana has not adopted this Act, but
our Code provides for admission to probate of a will which has
been admitted to probate in any other state or country; or if the
will was validly executed in the place where made, or where testator was domiciled at the time. Compare Sections 91-115 to 91-116,
and 91-1001, to 91-1003, R.C.M. 1947.
Proof of Statutes Act (1920). This Act provides that all
books or pamphlets purporting to be the session laws or statutes
of any other jurisdiction, foreign or domestic, which are authoritatively published and are proved to be commonly recognized in
the courts of said jurisdiction shall be received in the courts of
any adopting state as prima evidence of such law. Montana has
not adopted this Act, but compare Section 93-1001-12 of R.C.M.
1947, which is similar except that the wording "prima facie" is
omitted. Montana's statute provides that such books "are admissible in this state as evidence of such law;" also "pamphlets"
does not appear in the wording of the Montana Statute. Montana
has adopted the Uniform Judicial Notice of Foreign Laws Act in
Section 93-501-2, R.C.M. 1947. Compare discussion under that
heading. It would seem, therefore, that where this Act has been
adopted, the provisions of the Proof of Statutes Act would be
applicable only to jurisdictions other than those of the United
States, sister States, or territories, and that even there the question would be one for the court and not for the jury.
Property Act (1938). The scope of this Act is coextensive
with the entire field of property law. Feudal rules are abolished
or modified in a comprehensive attempt to modernize this facet
of our jurisprudence. As examples, technical words of inheritance to transfer an estate in fee are not necessary; estates tail are
abolished; the rule in Shelley's case is rescinded; the rule in
Wild's case is nullified; the doctrine of worthier title is abolished; future interests are subjected to creditors' claims; a married person may convey directly to the spouse, and the wife may
convey without joinder of the husband. While Montana has not
adopted this Act, either by statute or judicial decision, it is be-
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lieved to be substantially in accord. Compare Section 67-520,
R.C.M. 1947 (rule in Shelley's Case abolished), 67-504 (estates
tail abolished), 36-105 (husband or wife may transact with other
spouse), 36-111 (wife may convey her property without consent
of husband), and see generally Sections 67-502 to 67-522, R.C.M.
1947, inclusive.
Reciprocal Enforcement of Support Act (1950). This Act,
adopted in Montana in 1951, Laws of Montana 1951, Ch. 222,
represents an attempt to improve and extend the enforcement of
the duties of support by civil and criminal process. Where a person owing a legal duty to support flees to another state, the
facilities of the latter may be utilized directly to effect collection
of the amount due without the necessity of extradition proceedings irrespective of whether or not the obligee is present in such
state provided both states have adopted such reciprocal legislation, thereby overcoming judicial reluctance to enforce support
in favor of an out-of-state dependent.
Reciprocal Transfer Tax Act (1928). Exemption is granted
from such taxes on transfers of personal property of non-residents
where the transferor resided in a state having reciprocal exemption. Montana has not adopted this Act. Compare Section
91-4425, R.C.M. 1947.
Reverter of Realty Act (1944). Specifies a limitation to
thirty years for provisions relating to reverter of realty; also
limits the enforcement of rights of re-entry to a statutory period
of six years subsequent to breach of the condition. There are no
specific statutes on this point in Montana. As a matter of judicial decision, Montana would probably be in conflict with the Act.
Uniform Sales Act (1906). This is a comprehensive Act
governing the effect of sales and sales contracts from formation
to remedies, including conditions, warrants, rights of buyer and
seller, etc. The Act was amended in 1922 to provide that negotiable documents of title be as fully -negotiable as bills of exchange. Montana has not adopted this Act. Compare Sections
74-101 to 74-504, R.C. 1947, based on the Field Civil Code. Having "missed the boat" years ago on the widely adopted Uniform
Sales Act, we may now well consider adoption of the new Uniform Commercial Code which covers the area occupied by the
former Act.
Simultaneous Death Act (1948). Montana adopted this Act
in 1951. It provides for the disposition of property when two or
more persons die in a common disaster and there is no evidence
as to which died first. The property of each is distributed as if
he had been the survivor. In the case of joint tenants, or tenants
by the entirety, the successors of each take in proportion to the
interest held by the correlative ascendent. In an insurance policy,
the Act establishes a conclusive presumption that the insured
survived the beneficiary. The Act is found in Laws of Montana,
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1951, Ch. 20; it repeals our former statute setting up categories
of civil-law presumption based on age and sex found in Section
93-1301-7, R.C.M. 1947.
Statute of Limitations Act (1939). This Act sets forth the
statutory period for the commencement of a suit or the bringing
of actions of various types, and provides a period of two years
for a right of action not specified. For actions to recover real
property where there has been adverse possession under color of
title, the period is seven years. This compares with Montana's
five years. Compare Sections 93-2601 to 93-2618, R.C.M. 1947;
the value of changing to the Uniform Act would appear questionable.
Stock Transfer Act (1909). Under this Act, endorsement
of stock certificates either in blank or to a specified person, or to
the use of an especially endorsed power of attorney with delivery,
is necessary to effectuate a transfer of corporate stock. The purpose is to make the certificate, to the fullest extent possible, representative of the shares, thereby promoting negotiability and protecting the bona fide purchaser. A gift must also comply with
the terms of the Act. Montana adopted the Act in 1943; it is
found at Section 15-628, R.C.M. 1947. Adoption of the new
Uniform Commercial Code would supplant this Act.
Transfer of Dependents Act (1935). Authorizes State departments of public welfare, or similar state agency, to make
reciprocal agreements with corresponding agencies in other states
regarding dependents migrating from one state to another, their
support and return, and similar matters. No comparable Montana legislation could be found. Compare Section 71-304, R.C.M.
1947, providing temporary "distress" relief for interstate transients.
Trust Receipts Act (1933). The desirability of protecting
the financing of business stocks and the release of security to a
pledgor led to the adoption of this Act. It provides detailed rules
for financing transactions utilizing trust receipts, and deals with
rights of financiers, borrowers, purchasers, and general creditors.
Montana adopted the Act in 1945; it is found at Section 65-202,
R.C.M. 1947. Adoption of the new Uniform Commercial Code
would supplant this Act.
Trustees Accounting Act (1936). Provides for inventories
and periodic court acountings by testamentary and inter vivos
trustees, and states the effect of court approval of accounts. Minor
amendments were made in 1937 to harmonize this Act with the
Uniform Trusts Act. The Act has not been adopted in this jurisdiction. No comparable Montana legislation has been found.
Trust Act (1937). The provisions of this Act serve three
main purposes: (1) to do away with a few.unjust rules of trust
law resulting from judicial decisions or which survive from ancient property law; (2) to clarify and tighten the rules regard-
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ing loyalty by a trustee to the interests of the beneficiary; (3) to
relax a few equity rules regarding trust administration under
careful restriction to facilitate convenience in the administration
of trusts. Accordingly, common law rules are changed so that
(1) a depositor in a bank account to pay special debts is deemed
a trustee; (2) a thieving trustee is deemed to have stolen from
mixed funds in proportion to each fund's share of the total, abolishing the old "first in, first out" rule of Clayton's Case: (3) the
grantee of realty on an oral trust for a third person may be compelled to return to the grantor; (4) a trustee can be sued at law
in contract or tort in specified circumstances. Loans by a trustee
to himself are prohibited and there are provisions regulating the
sale to or from a trust to the trustee, his affiliates, or to another
trust for which he is a trustee. As to the relaxing of restrictions
in business administration of the trust, there are provisions as to
voting, succession of trustees' powers and holding stock in the
name of the nominee. There is no comparable Montana statute.
These highly desirable changes in the decisional rules regarding
trusts might well be considered by the Montana legislature.
UnauthorizedInsurers Act (1938). This Act is designed to
place restrictions on an insurer not authorized to do business in
the state, and prohibits anyone from aiding such insurer to do
business. It further provides for substituted service upon an
authorized insurer by service upon the insurance commissioner
and prohibits an unauthorized insurer from bringing action in
the state unless or until he has a certificate to do business. Before the unauthorized insurer can defend an action, he must
either post a bond, or procure a certificate to do business. The
Conference feels that the doctrine of Hess v. Pawloski,' validating substituted service upon a non-resident user of the highways
is applicable to the transaction of business within a state by a
foreign or alien insurance company not authorized to do so. Montana has not adopted the Uniform Act, but compare Section
40-1306, R.C.M. 1947, providing a penalty for foreign corporations doing business in Montana in violation of law, and Section
14-1308 providing for annual license from the commissioner of
insurance to transact insurance business as an agent or solicitor
in Montana.
Uniform Vendor and PurchaserRisk Act (1935). This Act
consisting of only one section, is designed to protect the purchaser
of realty where there is a binding contract of sale and the property is destroyed before the purchaser has gone into possession
or has taken legal title. The vendor is protected after transfer
of possession. The vendee who has taken neither possession nor
title cannot be held liable for losses. There is conflict in the
states as to whether the English rule should be followed that the
purchaser must pay even though the property is destroyed; so
13274 U.S. 352 (1927).
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the necessity of a statute resolving the conflict. There appears
to be no Montana statutory provision covering the problem.
Veterans GuardianshipAct (1928 and 1942). Provides for
appointment of guardians for incompetent and minor beneficiaries, of the Veterans Administration, for commitment to
Veterans Administration hospitals of mentally incompetent veterans, and sets limit for fees and commissions. It also affords
cooperation between state courts and the United States Veteran's
Bureau in facilitating the commitment of veterans and their beneficiaries to a Bureau hospital. The original Act was adopted in
Montana in 1929, and the amended Act in 1943. It is found in
Section 91-4801, R.C.M. 1947.
Vital Statistics Act (1941). In recognition of the need for
a Uniform comprehensive system of vital statistics, the Conference has standardized the collection, preservation and dissemination of statistical data on births, marriages, divorces, deaths, etc.
The Conference was aided by the United States Census Bureau
in working out the Act; the statistics should be useful both to
the census bureau and state authorities. Montana adopted the
Act in 1943, and it is found at Section 69-501, R.C.M. 1947.
Warehouse Receipts Act (1906 and 1922). This Act embodies the law governing the negotiability of warehouse receipts
including rights, duties, negotiation and form. Sections 20, 40
and 47 were amended in 1922 to make warehouse receipts more
fully negotiable. Montana adopted the original Act in 1917, and
it may be found in Section 88-110, R.C.M. 1947. The new Uniform Commercial Code is designed to supplant this Act.
Model Acts
In addition to the Uniform Acts promulgated by the Conference, a number of Model Acts have been proposed for consideration by the legislatures of the several states. In this field,
uniformity may not be necessary, but it may be "helpful to have
legislation which would tend toward uniformity."" Only one of
these Acts has been adopted in Montana. The Model Acts follow:
Act to Providefor the appointment of Commissioners (1944).
Provides for the creation of State Commissioners on Uniform
State Laws, gubernatorial appointment of members, etc. Montana adopted this Act in 1945; it is found at Section 12-401,
R.C.M. 1947.
Business CorporationsAct (1928). This Act covers the organization and operation of business corporations. Compare Sections 15-101 to 15-1807, R.C.M. 1947.
Composite Reports as Evidence Act (1936). Makes an expert's written report admissible though it contains facts and conclusions based on written information furnished by others with"Supra,note 3.
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out calling these third parties. No comparable Montana statute
could be found.
Court Administrator Act (1948). Provides for a central
state office to direct the business affairs of the courts. There is
no similar Montana statute.
Estates Act (1938). This Act sets forth the accepted definitions of real property nomenclature. It limits to 21 years possibilities of reverter and powers of termination under condition
subsequent. By judicial decision and statute, Montana is substantially in accord except as to the time limitation, and there is
no tenancy by the entirety. Compare Section 67-307, R.C.M.
1947, and following.
Execution of Wills Act (1941). Provides the mechanics of
execution of ordinary wills as well as for nuncupative and holographic wills. Closely comparable rules are to be found in Sections 91-101, 91-107, 91-108, and 91-118, R.C.M. 1947.
Expert Testimony Act (1937). The Act authorizes the court
to select and summon expert witnesses; provides for conferences
and joint reports of these witnesses, for their personal examination of the subject matter of the controversy and for admission
of their inferences therefrom and from the evidence without first
stating hypothetically the data on which the inference is based.
No comparable Montana legislation could be found.
Interparty Agreement Act (1925). Conveyances, releases,
sales and contracts are permitted between a group and any individual or individuals within that group. The Act also provides that no contract shall be discharged because after making it
the rights become vested in the obliger acting in another capacity,
as, say executor of the original obligee. No comparable Montana
statute could be found.
Joint Obligation Act (1925). Changes technical common law
rules as to joint obligors and joint obligees to prevent injustice,
thus allowing the real intent of the parties to be effectuated.
That a release or judgment against one joint obligor does not
relieve contract liability in Montana, see Sections 93-3017 and
58-511, R.C.M. 1947. And as to tort liability, see 7 Montana L.R.
69, citing Montana cases showing a tendency to interpret the release according to the intent of the parties contrary to the common law rule.
Power of Sale Mortgage Foreclosure Act (1940). Provides
that mortgages may be foreclosed by the use of a power of sale,
as an alternative method to court foreclosure, and gives details
as to method. Section 52-112, R.C.M. 1947, permits the exercise
of a power of sale conferred by a mortgage as an alternative
remedy to foreclosing with elaborate provisions for notice and
redemption.
Resale Price Contract Act (1940). Legalizes and provides
methods for the enforcement of resale price control systems of
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distributing branded commodities. The Model Act would supplement the Miller-Tydings Amendment to the Sherman AntiTrust Act. Compare the Montana Fair Trade Act to be found
at Section 85-201 and the Montana Unfair Practices Act to be
found at Section 51-101; their operational fusion might well be
contemplated in terms of the Model Act.
Rule Against Perpetuities Act (1944). This is a simple
legislative statement establishing the American common law rule
against perpetuities as the statutory law of the state. Sections
67-406 and 407 and 67-513, R.C.M. 1947, run in terms of restraints on alienation rather than vesting of the estate; accordingly, there may be question as to whether the common law rule
is in force in Montana, as to which see In re Murphy's Estate.
The California statutes are similar, but the district court of appeals has recently decided that the common law rule is in effect
in California."
State Administrative ProcedureAct (1944). Provides rules
concerning the operation of Administrative Agencies, including
the adoption of rules and regulations, the conduct of contested
hearings and judicial review. There is no comparable Montana
legislation providing a uniform procedure for Administrative
Agencies.
War Service Validation Act (1944). This wartime statute
was drafted with the aid of the Army and Navy Department to
validate conveyances and wills executed by service personnel during World War II though the documents are technically defective. No comparable Montana statute has been found.
Model Written Obligations Act (1925). This Act provides
that a written release or promise is not invalid for lack of consideration, if the maker of it stated in the writing that he intended to be legally bound. There is no comparable Montana
statute. That a written release is effective with or without new
consideration, however, see Section 58-509, R.C.M. 1947.
Model Small Estates Act. Recommended in 1951, this Act is
found in the handbook of that year at page 255. In most states,
one to two years is the normal period of administration whether
the estate is large or small. This Act presents four distinct procedures for speeding up, simplifying or dispensing with administration. Sections 2 and 3 provide for the transfer of personalty
without judicial proceedings for estates up to $1500. Section 4
provides for the determination of the title to realty without judicial proceedings in estates not exceeding $1500. Sections 5
through 10 provide for a summary though judicial distribution
of estates not exceeding $3500 to the spouse or minor children
'In
re Murphy's Estate, 99 Mont. 114, 126.
t
Estate of Sablender, 89 CaL App. 2d 329, 201 P. 2d 69, 87 Cal. Law Rev.
510 (1949).
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without formal administration. Section 11 provides a simplified
procedure in the discretion of the court for estates not exceeding
$10,000. Montana legislation already accomplishes similar objectives. Compare R.C.M., 1947, Sections 91-623, 91-2406, and
91-2702.
The New Uniform Commercial Code (1952)
The greatest undertaking of the Conference of Commissioners
is the Uniform Commercial Code. Work on this project has been
underway for about ten years. It is not only an attempt to bring
up-to-date the law necessitated by advancing business practices of
the last fifty years, but as well to bring into one comprehensive
Code and harmonize Acts previously worked out piecemeal over a
period of like time some parts of which had not always received
uniform interpretations in our courts. Deposits and collections
of banks and the Bulk Sales Laws are fields not before covered
by the Uniform Acts. Otherwise, the law formerly covered by
the Bill of Lading Act, the Negotiable Instruments Act, the Sales
Act, the Stock Transfer Act, the Trust Receipts Act, the Conditional Sales Act, and the Warehouse Receipts Act is drawn into
and integrated into the new Uniform Commercial Code. Accordingly, on the approval of the latter, these former Uniform Acts
were, by action of the Executive committee, on February 24, 1952,
withdrawn.
The writer teaches the course in Creditors' Rights, and is,
therefore, in a position to urge the beneficent effect of the
adoption of the new Code in the field of secured transactions.
Thus, an unfiled chattel mortgage is, by the law of some states
void against creditors generally.' A conditional sale often available as a substitute for a chattel mortgage is, in some states valid
against all creditors without filing,' and in some states where
filing is required, is, if unfiled, void only against lien creditors."
The recognition of so many independent security devices results in the fact that in some states half a dozen separate filing
systems covering chattel security are maintained, some on a
county basis, others on a state-wide basis; they must be separately
checked to determine a debtor's status. Even so there are gaps
"Karst v. Gane, 136 N.Y. 316, 32 N.E. 1073. Compare R.C.M. 1947, Sec.
52-305. The majority hold an unfiled mortgage valid against general
creditors having no lien by attachment or execution. Jones, Chattel
8Mortgages, 6th Ed., See. 245.
0Cole v. Berry, 42 N.J.L. 308.
'Ward v. Parker, 128 Ia. 124, 103 N.W. 104; 1 Williston Sales (2d Ed.,
1924) Sec. 327; The Uniform Conditional Sales Act requiring recording
has been adopted in twelve jurisdictions. Compare R.C.M. 1947, Sec.
74-204 ("Void as to bona fide purchasers, mortgages, or attaching creditors prior to such filing.")
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in the structure. In many states, a security interest in inventory
or a stock in trade is invalid as a matter of law whether recorded
or not although there is a real need for such financing.'
At the present time, parties may be entrapped through describing the security transaction as a conditional sale or a trust
receipt while the court may later find it to be a chattel mortgage
and thus void though filed, but filed in the wrong place.
Periods of grace are now sometimes given for filing, thirty
days for trust receipts,' ten days for conditional sales for resale,' while for certain types of security, court construction is ofttimes a reasonable time ;' thus the time is by no means uniform
even in the same jurisdiction.
Since 1940, security law has grown enormously in the device
known as "field warehousing," in the field of inventory financing through enactment of "factors' lien" acts," and through
lending on accounts receivable with more than thirty states enacting statutes in this field.'
The uniform act provides a simplified filing system, with byproducts of more ready accessibility, and less costs in procuring
credit information and in maintaining the files. New forms of
security will fit into the system thus making it unnecessary in
the future to tinker with the statutes as new forms of security
develop. This will be in marked contrast to our experience lately
in an attempt to make a nineteenth century system fit the needs
of a twentieth century commercial world.
The new Act would allow the parties to use any form of
security interest, chattel mortgage, trust receipt, et cetera. Form
would be unimportant; it would be treated as a security interest
if the parties intended it to have effect as such. In such case, it
would be either a "perfected" or an "unperfected" security interest."
An unperfected security interest would be subordinate to
lien creditors who become such without knowledge of the prior
security interest and before it is filed." Generally, there would
'Pabst Brewing Co. v. Butchart, 67 Minn. 191, 69 N.W. 809. Compare
Uniform Commercial Code, Sec. 9-305, and Noyes v. Ross, 23 Mont. 425
(not fraud per se).
'R.C.M. 1947, Sec. 65-208. Compare R.C.M. 1947, Sec. 53-110 providing
centralized filing at Deer Lodge for motor vehicle liens.
'Uniform Conditional Sales Act, Sec. 6.
"Citizens Nat. Bank v. Gardner, 161 F. 2d 330; Karst v. Gane, supra,
note 17.
"Hanna & MacLachlan, Cases on Creditors' Rights, Consol. 4th Ed.,
pp 111-122.
'Young v. Upson, 115 F. 192.
"Uniform Commercial Code, Sec. 9-101.
"Ibi1, note 26, Sec. 9-301.
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be no "grace" periods for filing. One would be a lien creditor
from the time of issuance of process thereafter resulting in attachment or levy on the chattel within a reasonable time.
As for pledgees of personal property, no filing would be
necessary where the secured party took possession of the collateral.' An assignment of accounts would have to be filed unless for purposes of collection only, or unless it was a transfer
alone or in conjunction with other assignments not constituting
a significant part of the outstanding accounts or contract rights
of the assignor."
As among competing security interests, the subsequent interest would have priority, if (1) taken by a person having no
knowledge of the earlier interest and (2) if perfected before the
earlier interest were perfected. '
The Uniform Commercial Code would also make uniform
and simplify the bulk sales laws of the states adopting the act.
Under existing legislation, questions arise as to the type of
creditors entitled to notice of the proposed sale, whether business or firm creditors only of the transferor, whether existing
or subsequent creditors, or, if existing creditors only, whether
unliquidated tort claimants are to be included. The new Act
would apply to any existing creditor of the transferor,' and
creditors are further defined as "those holding claims based on
transactions or events occurring before the bulk transfer."
The Act applies to bulk mortgages as well as bulk sales," and
there is an alternative proviso by which any jurisdiction, may,
if it wishes, adopt the Pennsylvania type-statute," followed by
Montana,' placing an obligation on the buyer to pay or see that
"Ibid, note 26, Sec. 9-305.

"Ibid, note 26, Sec. 9-302.
"Ibid, note 26, Sec. 9-301.
"Ibid, note 26, Sec. 6-105. Compare Harrison v. Riddell, 64 Mont. 466,
210 P. 460, in which the court said that the Bulk Sales law was intended
only to apply to creditors incident to the conduct of the business "rather
than unliquidated choses in action arising in tort against the owner
personally"; however, the court found a fraudulent conveyance as
against the plaintiff's claim for damages arising out of an automobile
accident. In McKinsler v. Sager, 163 Ind. 671, 72 N.E. 854, it was held
that a statute giving protection only to creditors of the business might
be held a denial of the equal protection of the laws at the suit of a
creditor discriminated against. And see Peoples' Savings Bank v. Van
Allsburg, 131 N.W. 101 construing the Michigan act to apply to creditors
generally.
"Ibid, note 26, Sec. 6-109.
"31bi, note 26, Sec. 6-102.
"Ibid,
note 26, Sec. 6-106.
t
R.C.M. 1947, Sec. 18-202.
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the purchase money is applied to the payment of the claims of
the creditors of the vendor.'
'*Pending the preparation of this article, the Conference, meeting in San
Francisco in September, 1952, has approved and recommended for enactment the following:
Uniform Act on Blood Tests to Determine Paternity. Where paternity
is a relevant factor in a civil action, the court may order mother, child
and alleged father to submit to blood tests. No Montana legislation.
The Act is recommended.
Uniform Single Publications Act. Under the common-law rule, it is estimated that 3,900,000 causes of action are possible for separate torts
when defamation is published in a widely circulated national magazine;
the uniform act would adopt the single publication rule under which
one edition of a newspaper or one radio broadcast is treated as a unit
giving rise to only one cause of action. No Montana legislation. The
Act is recommended.
Uniform Rules of Criminal Procedure. These rules are modelled on the
Federal Code of Criminal Procedure and the New Jersey rules.
Model Anti-Gambling Act. Treats the annual "take" of organized illegal
gambling as a generic offense instead of drawing out statutes in
elaborate separate proscriptions re lotteries, bookmaking, gambling
casinos, card games, etc.
Model Crime Investigating Act. Provides for a commission to investigate organized crime, and enumerates the powers of the commission.
Model Department of Justice Act. Provides for general supervision of
criminal prosecutions by the Attorney General, and is designed to encourage cooperation among law enforcement officers. Also provides for
removal of a prosecuting attorney by the Governor or highest court of
a State.
Model Act on Perjury. Defines perjury as in the federal perjury statute,
deals with proof required and with proof of materiality, and also deals
with penalties graded less severely than at common-law but likely to
have more frequent application in the court room.
Model Police Council Act. Provides a police council of seven members
appointed by the governor with wide powers to survey, study, and inspect police departments with a view to improving their efficiency; also
to stimulate and encourage consolidation of police departments and
police services.
Model State Witness Immunity Act. Provides for the compelling of
evidence before court or grand jury if a person refuses to answer on
the privileged ground that he may be incriminated by stipulating that he
is not to be prosecuted or subjected to penalty therefor, though he may
be prosecuted for perjury, false swearing, or contempt in answering or
in failing to answer. But the prosecuting attorney must in writing request a court order in the matter, and maybe with the approval of the
Attorney General or Court. Applies to investigations relating to any
criminal offense. Compare R.C.M., 1947, Sec. 43-405.
Uniform Reciprocal Enforsement of Support Act. Experience with this
Act dictated ten amendments covering procedure and details of what is
known as the two-state proceeding. Since Montana has the earlier Act,
this 1952 amendment is recommended.
Amendment to the Uniform Common Trust Fund Act. This 15 line Act
provides a procedure for court acountings. The Commissioners recommend it both for jurisdictions having the original Act as well as other
States where there is no provision for court accountings.
Amendments to the Uniform Narcotic Drug Act. Adds to the definition
of drugs covered, any drugs to which the federal laws apply, and any
other drugs found by the State Health Office or Commissioner to have
an addiction-forming or sustaining liability; also exempts certain preparations. Montana adopted the original In 1937; the amendment is
recommended.
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